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Securities and Exchange Commission § 228.510

(i) Passive market making. If the un-
derwriters or any selling group mem-
bers intend to engage in passive mar-
ket making transactions as permitted 
by Rule 103 of Regulation M (§ 242.103 of 
this chapter), indicate such intention 
and briefly describe passive market 
making. 

(j) Stabilization and other transactions. 
(1) Briefly describe any transaction 
that the underwriter intends to con-
duct during the offering that stabilizes, 
maintains, or otherwise affects the 
market price of the offered securities. 
Include information on stabilizing 
transactions, syndicate short covering 
transactions, penalty bids, or any 
other transaction that affects the of-
fered security’s price. Describe the na-
ture of the transactions clearly and ex-
plain how the transactions affect the 
offered security’s price. Identify the 
exchange or other market on which 
these transactions may occur. If true, 
disclose that the underwriter may dis-
continue these transactions at any 
time; 

(2) If the stabilizing began before the 
effective date of the registration state-
ment, disclose the amount of securities 
bought, the prices at which they were 
bought, and the period within which 
they were bought. If you use § 230.430A 
of this chapter, the final prospectus 
must contain information on the stabi-
lizing transactions that took place be-
fore the public offering price was set; 
and 

(3) If you are making a warrant or 
rights offering of securities to existing 
security holders and the securities not 
purchased by existing security holders 
are to be reoffered to the public, dis-
close the following information in the 
reoffer prospectus: 

(i) The amount of securities bought 
in stabilization activities during the 
offering period and the price or range 
of prices at which the securities were 
bought; 

(ii) The amount of the offered securi-
ties subscribed for during the offering 
period; 

(iii) The amount of the offered secu-
rities purchased by the underwriter 
during the offering period; 

(iv) The amount of the offered securi-
ties sold by the underwriter during the 
offering period and the price or range 

of prices at which the securities were 
sold; and 

(v) The amount of the offered securi-
ties that will be reoffered to the public 
and the offering price. 

[57 FR 36449, Aug. 13, 1992, as amended at 58 
FR 19605, Apr. 15, 1993; 62 FR 543, Jan. 3, 1997; 
62 FR 11323, Mar. 12, 1997; 63 FR 6380, Feb. 6, 
1998]

§ 228.509 (Item 509) Interest of Named 
Experts and Counsel. 

If an ‘‘expert’’ or ‘‘counsel’’ was hired 
on a contingent basis, will receive a di-
rect or indirect interest in the small 
business issuer or was a promoter, un-
derwriter, voting trustee, director, offi-
cer, or employee, of the small business 
issuer, describe the contingent basis, 
interest, or connection. 

(a) Expert—is a person who is named 
as preparing or certifying all or part of 
the small business issuer’s registration 
statement or a report or valuation for 
use in connection with the registration 
statement. 

(b) Counsel—is counsel named in the 
prospectus as having given an opinion 
on the validity of the securities being 
registered or upon other legal matters 
concerning the registration or offering 
of the securities.

Instruction to Item 509: 1. The small business 
issuer does not need to disclose the interest 
of an expert (other than an accountant) or 
counsel if their interest (including the fair 
market value of all securities of the small 
business issuer received and to be received, 
or subject to options, warrants or rights re-
ceived or to be received) does not exceed 
$50,000.

§ 228.510 (Item 510) Disclosure of Com-
mission Position on Indemnifica-
tion for Securities Act Liabilities. 

Describe the indemnification provi-
sions for directors, officers and control-
ling persons of the small business 
issuer against liability under the Secu-
rities Act. This includes any provision 
in the underwriting agreement which 
indemnifies the underwriter or its con-
trolling persons against such liabilities 
where a director, officer or controlling 
person of the small business issuer is 
such an underwriter or controlling per-
son or a member of any firm which is 
such an underwriter. In addition, pro-
vide the undertaking in the first sen-
tence of Item 512(e).
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